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CONSTRUCTION INQUIRY INTERIM REPORT 
FEEDBACK 

 

Design of planning regulation 

 

 

The recommendations are supported. 

Local government powers to regulate building matters under the NCC and QDC are 
clearly prescribed in legislation and are not contentious. 

The problem is that planning schemes, which also have a role in determining the siting, 
form and appearance of buildings, do not provide consistent and clear guidance on 
required standards and approval processes. State codes for detached housing have been 
developed under building legislation to deal with this problem have been overridden in 
planning schemes, subdivision approvals and even by the State government planning 
agency which has developed its own codes. 

Approval processes are also complex, with each local government having it own 
interpretation of the type of application required. Sometimes the information required by 
local governments is excessive. 

In addition to QDC variations, all new planning scheme and amendments should be 
subject to formal regulatory impact assessment. 
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How planning regulation interacts with building regulation 

The current regulatory framework for detached housing is incomprehensible to most 
people and largely reflects a series of poorly made decisions by State planning and 
building agencies, and subsequent inconsistent interpretations by local governments. 

The Planning Act allows planning schemes to regulate detached housing subject to the 
following: 

1. Section 8(5) of the Planning Act prohibits a planning scheme from including 
building assessment provisions eg matters under the Building Act 1975 and the 
NCC. This has been an effective tool in preventing planning schemes from 
duplicating the NCC. 
Despite this and while not widespread, there are some examples where planning 
schemes have included building work provisions which the NCC does not cover 
because they were not deemed as necessary,. Examples include requirements for 
photovoltaic cells, internet connections and accessibility (prior to the recent NCC 
amendments). 

2. Building regulations have hitorically dealt with the design and siting of detached 
housing through a “one stop shop”. With planning schemes stepping into this 
space, the Building Regulation was amended to prescribe what building work 
matters a local government planning scheme can address, being: 
• Design and siting standards for single detached dwellings (see below); and 
• Designation of areas subject to bushfire and flooding (see below). 

3. The Building Regulation calls up the design and siting standards (namely siting 
and site cover) contained in the QDC as a default standard across Queensland. 
Local governments can adopt their own design and siting standards in their 
planning schemes. Other QDC provisions relating to for example car parking and 
private open space are optional for a local government to adopt. 
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4. The QDC is a code for only building work1, with additional planning requirements 

for material change of use1 & building work being determined by the planning 

scheme. 

Definitions in the Planning Act relating to building work and material change of use 
impact on how housing is assessed. Directions from the Department of State 
Development and Planning on how planning schemes should be drafted are 
contrary to the intended use of definitions in the Act and have created 
considerable uncertainty for the building industry (see below). 

5. Planning schemes include housing standards in zoning codes, housing codes, 
local area codes and overlay provisions. Planning schemes are enormous 
documents overcrowded with planning acronyms and legalese, and even 
practiced professionals argue about how they should be interpreted. If you don’t 
know how to read a planning scheme you could easily make a mistake as 
assessment triggers and standards for housing are scattered throughout a 
scheme. 

6. Where a proposed single detached dwelling does not comply with the QDC or 
planning scheme standards, then approval of the local government is required 
before building work approval can be given by a private certifier. Given the 
complexity of the process, the certifier will generally make the application for the 
applicant. The approval processes and costs vary greatly for each local 
government. 

It is not unusual for the type of application to be contentious eg referral, material 
change of use or building work or a combination thereof – each of which has their 
own approval process and fees. 

7. The Planning Act also allows new residential subdivisions to have their own design 
and siting standards which override the planning scheme. These are colloquially 
known as “covenants” or “Plan of Developments (PODs)”. Where a proposed 
house does not comply with the “covenant” standards many local governments 
such as Gold Coast City Council will request an application to amend the original 
subdivision approval, which can then become a very complex exercise. 

There are hundreds, if not thousands of PODs. They are generally poorly written 
and ambiguous, and quite often their legal status is unclear with some PODs 

 
1 Defined terms in the Planning and Building Acts 
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may be ambiguous. A development application for a new house to resolve the matter 
then becomes an unwanted and unexpected cost. 

Uncertainty about when a planning application is required for a building 

Planning Schemes can regulate both material change of use and building work (excluding 

matters under the Building Act). This is because a new building does not necessarily 

involve a material change of use eg demolishing and rebuilding a house, minor works, 

extensions, pools and the like. Explanatory Notes to the Planning Bill provide a detailed 

explanation on what is building work and how it relates to material change of use. This is 

consistent with planning legislation in New South Wales and Victoria which defines 

development as both the use of land and the construction of a building. ie design and 

siting of housing. 

Despite the Planning Act, accepted planning practice is to classify the design and siting 

of a house as a material change of use. As well as this being a nonsense it creates 

considerable uncertainty as the trigger for when development is “material” is subjective 

and an application required. Everyday examples of development considered to be a 

material change of use include: 

• Demolishing and building a new house; 

• Extensions; 

• Swimming pools; and 

• Siting variations. 

Local governments also consider that even a new house on a newly created lot in a 

residential subdivision as a material change of use, which begs the question about why 

the lot was created if not for a house. 

The problem for builders and certifiers is that if the housing codes are not read correctly, 

and there are many of them to check, a costly mistake can be made. As local 

governments have the resources to take legal action, most applicants succumb and 

lodge material change of use applications to avoid the costs and delays involved. There 

are also cases where houses have been demolished as a result. 
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where the impact of a building is known. This means owners, designers, certifiers and 
builders can design, approve and construct buildings where they comply with relevant 
codes without any planning approvals being required from local governments. Such 
deemed approved codes for houses and associated structures are commonplace.  

The current problem in Queensland is that there are too many of these codes, they are 
too complex, are poorly written and overlap. 

NSW has mandatory Statewide complying codes for houses, secondary dwellings, dual 
occupancies and townhouses, as well as codes for some apartments. 

Design codes can also be written for more larger buildings such as apartments however 
these, like other buildings, almost always require development approval. This is because 
local governments use the development approval process to assess off site impacts and 
negotiate specific outcomes with the developer. 

 

Reduce the number of separate codes 

There is no justification in having a regulatory system which has hundreds of housing 
codes, particularly where variations in these codes are minor.  

Therefore the QDC should become a mandatory code which permits local variations only 
in circumstances where environmental conditions are critical. These should be 
referenced in the QDC so prospective owners, builders and certifiers can find them. 

Further it is an absolute nonsense that the Department of State Development and 
Planning has its own detached housing codes for Priority Development Areas.  

In respect of the unknown number of Plan of Developments, these should be all made 
redundant with any specific issues being managed by overlays or indexed variations to 
the QDC. 

In other States regulatory impact assessment have identified considerable benefits in 
reducing the number of housing codes. For example, project home builders will be able 
reduce costs as housing designs offered to consumers will be compliant throughout the 
State, instead of the current situation where designs have to be amended to deal with 
minor and mostly non-sensical variations in local design and siting standards. 

Overlays 

Overlays identify potential environmental constraints but are never updated when 
detailed studies undertaken as part of land subdivision approvals identify site specific 
information. In these situations the local government should be required and allowed  
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amend its overlays immediately so prospective owners, buildings and certifiers can find 
them. 

Complexity of Planning Schemes 

Even professionals argue about how to interpret planning schemes. They have become 
unnecessarily wordy and full of jargon, complex and difficult to interpret correctly. A well 
written planning scheme should be accessible to the public. 

Housing Diversity 

There is a lack of suitable housing in many communities, particularly for older persons 
downsizing their homes who still wish to retain connection with their communities and 
families. Instead those seeking other forms of housing are offered little choice except 
high rise apartments mainly located in the inner city or larger suburban centres. Other 
housing types such as secondary dwellings, dual occupancies, townhouses and low rise 
apartments should be facilitated throughout our towns and cities through the 
development of Statewide zoning directions to local governments. For example, each 
local government should be required to demonstrate benchmarks for zoned land which 
permit these housing forms. 

Performance Based Planning 

Performance based planning provides flexibility and encourages innovation as 
applicants are able to apply for buildings which do not meet “deemed to comply” 
standards. There are however three issues with performance based planning as it: 

1. leads to inconsistent outcomes for similar housing types; 
2. means those with knowledge and resources are the primary beneficiaries as they 

are able to engage consultants to argue their proposals. Smaller designers and 
builders find it difficult to compete in this space and as a result distrust the 
system. 

3. is open to being misused and potential corruption. 

A review of how the current performance based system is operating could improve 
housing outcomes by making it more accessible. For example, where a local government 
accepts performance based solution for less car parking or private open space, the 
reasons should be published so that other applicants can utilise the solutions. 

Amending applications 

Where the design and siting of housing is being changed, the practice of many local 
governments is to require any underlying approvals to be changed. This is because 
section 73 of the Planning Act states that an approval attaches to the land. This is a 
nonsense as once a building is finished, only conditions relating to its use should attach 
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to the land. Further building work should be assessed as new work under the current 
rules, and not involve a re-assessment of the original application. It has led to the 
ludicrous situation on the Gold Coast where a minor application to vary the setback of a 
house requires the owner to lodge a more complex and costly application to amend the 
subdivision application, which in many cases involves hundreds of lots. 

In Brisbane, owners wishing to enclose townhouse and apartment balconies have been 
required to lodge complex material change of use applications amending the original 
approval, instead of a minor building work application. As the application process was 
too complex, many owners have enclosed their balconies without the necessary 
approvals. As a result appropriate fire protection measures are not in place, and many 
apartments pose a fire risk and do not comply with the fire protection measures of the 
NCC. 

A Single State Agency Responsible for Housing 

There are two different agencies responsible construction and planning standards for 
housing. Neither of these agencies work together to resolve regulatory issues and 
conflicts between building and planning requirements for housing. The Commission 
should recommend combining responsibilities into a single agency tasked with 
developing streamlined housing codes, land supply and removing unnecessary red tape. 
To lobby for better housing outcomes this agency should be separate from the agency 
responsible for the Planning Act, which is inherently conflicted in the services it provides 
as it is dealing with the whole planning system. 

 

 
 

The recommendation is supported as numerous studies undertaken by industry bodies 
have identified infrastructure charges as adding significant costs to a new dwelling, that 
such charges are being used to complement general taxes and rates, and that such 
charges are inequitable as they impose higher costs on new housing. 
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Approval processes 

 

 

The recommendations are supported.  

There is considerable research and evidence to support separating policy development 
and regulatory processes. Similarly, the planning system would benefit from separating 
planning processes and development control as it would improve the quality and 
transparency of decision making. Development assessment panels are successfully 
used in NSW and other States to improve and speed up decision making. 

 

 

 

Private certifiers already undertake this role for detached housing where it requires 
referral to local government or a planning application. While the Planning Act places the 
obligation on applicants to make such applications, the process is too complex for most 
owners and home builders, and the application does not warrant engaging a planning 
consultant. 

However, the scope of a private certifiers’ role should be limited to relevant issues such 
as design, siting, flooding and bushfire matters. More complex applications will require 
the third party with broader skills and experience. 
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The recommendations are supported with the following qualifications: 

1. Statutory Timeframes 

The issue is not the timeframes but the complex procedures themselves. Requests 
for further information by public authorities stop the clock and where such requests 
are unreasonable they cause further delays while solutions are negotiated. The 
calculation of timelines is in itself very complex. 

Timelines for building applications are regulated under the Planning Act and are not 
followed as they are not realistic and in any case the commercial arrangement 
between a Certifier and their client ensures work is completed within a reasonable 
time. 

2. Performance Information 

Local government performance information must be carried out independently as 
local governments will not want to publish information which highlights poor 
performance. 
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However the scope of a private certifiers’ role should be limited to relevant issues such 
as design, siting, flooding and bushfire matters. More complex applications will require 
the third party to have broader planning expertise. Therefore an approved pool of suitable 
experts should be used. Building and Development Tribunals provide a model for how 
this can work, and their role could be broadened to include a experts appointed to make 
development decisions. 

Pre approval of housing 

Every site is different, each having their own encumbrances with soils, wind, easements, 
drainage, slopes and external threats such as flooding and bushfire. Pre approval is 
therefore not likely to be possible. 

However having well written and Statewide compliance codes will streamline the 
process so that building designers and housing companies can prepare designs which 
require only minimal checking. 
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The recommendations are supported with the following qualifications. 

Housing Targets 

The proposed targets should go beyond zoned land. Local governments should identify 
targets for specific housing types and locations based on the demographics of their 
community. As well, local governments must have appropriate development codes 
which allow such housing to be built. These provisions should be signed off by an 
independent panel comprising of housing experts and local representatives.  

Reporting 

The danger of performance reporting is that it can become an “end” rather than a 
“means”, absorbing resources which could otherwise be utilised for more productive 
purposes. Further it would need to be carried out independently as local governments 
will not want to publish information which highlights poor performance. 

If there are good state wide housing codes, streamlined decision making processes, 
adequate supplies of appropriately zoned land and measures to deal with poor decision 
making (eg third party panels and more accessible appeal mechanisms), then extensive 
reporting should not be necessary. 

Planning Schemes 

Planning schemes should be subject to robust regulatory impact analysis to test whether 
they will achieve net community benefits, especially in regard to housing targets. 



Ain Kuru 16  

 

 

Land Supply Reporting 

Land supply reporting should also include land ownership patterns to ensure land supply 
initiatives are not compromised by poor market competition. 

Zoning Reforms 

These should be targeted across the board as most areas of Queensland are suffering 
from housing issues, and if not should be ensuring it does not become an issue. 

Housing Targets and Local Control 

Local governments should identify targets for specific housing types and locations based 
on the demographics of their community. As well, local governments must have 
appropriate development codes which allow such housing to be built. These provisions 
should be signed off by an independent panel comprising of housing experts and local 
representatives. This would also address the Commission’s question about enabling 
more local control over land use while aligning local and broader community interests. 

Reporting 

The danger of performance reporting is that it can become an “end” rather than a 
“means”, absorbing resources which could otherwise be utilised for more productive 
purposes.  

If there are good state wide housing codes, streamlined decision making processes, 
adequate supplies of appropriately zoned land and measures to deal with poor decision 



Ain Kuru 17  

making (eg third party panels and more accessible appeal mechanisms), then extensive 
reporting should not be necessary. 
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Increasing support for zoning reforms 
 

 

Community concerns about housing have changed and there is much greater 
acceptance of increased density and housing types within established areas. 

In established urban areas large multi-story developments which overshadow existing 
urban areas and generate significant traffic attract community objection because of their 
scale. Increasing density does not have to always involve twenty story buildings. Higher 
densities can also be achieved with buildings of a lesser height having a more respectful 
interface with existing housing. In Brisbane for example, most housing comprises 
detached housing or multi story apartments. Other forms of housing ie the missing 
middle are not as evident. 

Developing land on the urban fringe is more complex as removal of native habitats for 
housing also impacts on the amenity of nearby residents. Expert consultation is required 
in these circumstances to deal with real and perceived issues, as well as political ones. 

 

 

No comments offered. 
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Building regulations 
 

 

 

Each of the provisions should be reviewed as some of them are necessary eg width of 
accessways, while others are not practical eg reinforced bathroom walls in case fittings 
are added in the future. 

Energy efficiency standards deserve closer scrutiny as Queensland’s milder climate 
means that the benefits of some measures are minimal. The utility of previous increases 
in star ratings across climate zones in the NCC appears inequitable as for example star 
rating increases for heating in Queensland have less benefit than in Victoria. 

 

 

 

The recommendations are supported. It is noted that the NCC has been subject to robust 
regulatory impact analysis in the past. 

 

 

This is agreed. 
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Energy efficiency and accessibility requirements warrant review. Other standards are in 
the main well accepted by industry.  

The structure of the NCC is complex and rewriting it would make it more accessible for 
users. 

Implementation of changes to the NCC are always contentious. While the ABCB provides 
information sessions these are primarily directed at certifiers. The State building agency 
does provides minimal information and training to builders and this is left to industry 
bodies and certifiers.  

























































































































































Is it really a material change or just plain building work? 
MCU vs Building Work in Qld Planning 

Ain Kuru MPIA 

There is potential for confusion about the meanings of Material Change of Use (MCU) and 

Building Work (BW) under the Planning Act 2016. The uncertainty has caused costly 

disputes and litigation in development assessment. Efforts by the State Government to 

clarify the respective meanings of these terms has exacerbated the situation. 

When the Integrated Planning Act 1997 introduced the concepts of MCU and BW, it was 

accepted practice that BW was also regulated by planning schemes provided it did not 

conflict with the Building Act 1975. However more recent State guidelines have narrowed 

the use of BW in planning schemes to demolition and heritage, and some overlays. Not 

all construction involves MCU, and therefore local governments are faced with a hiatus 

in their planning schemes if there are insufficient assessment triggers for BW. To address 

this gap, many are wrongly interpreting MCU to ensure development applications are 

made. As local governments have the resources to take legal action, most applicants 

succumb and lodge MCU applications to avoid the costs and delays involved. 

Meaning of MCU and BW 

The definition of BW in the Planning Act includes: 

(i) building, repairing, altering, underpinning … moving or demolishing a 

building or other structure; or 

(ii) works regulated under the building assessment provisions; or … 

BW may be assessable under a planning scheme or building codes referenced by the 

Building Assessment Provisions under the Building Act. These comprise the Queensland 

Development Code and the National Construction Code. 

A MCU is defined as: 

(a) the start of a new use of the premises; 

(b) the re-establishment on the premises of a use that has been abandoned; 



(c) a material increase in the intensity or scale of the use of the premises. 

Explanatory Notes to the Planning Bill 2016 provide a detailed explanation of what 

constitutes an MCU including the relationship with Building Work including: 

• A change in building set- back for a residential allotment, a change in building 

height, or an extension to a residential dwelling is building work, not a material 

change of use. The use was and remains residential with no material change 

in the intensity of the use  … 

• A lawn bowls club erects a shade structure over its bowling greens. There is no 

associated change in the intensity or scale of the use. The development is 

building work only.  

Misuse of MCU 

The Explanatory Notes explain how MCU is to be applied: 

Characterising building work under a planning scheme as a material change of 

use does not turn the building work into a material change of use. The test of 

whether something is a material change of use is an objective test under the Bill, 

and cannot be changed under a planning scheme.  

Most construction includes BW and is only an MCU if the above test is satisfied, despite 

what might be written in a planning scheme. Where there is doubt about whether there is 

an MCU it becomes a subjective argument with the local government. 

Because many BW triggers have been removed from planning schemes, the following are 

common examples of development which local governments trigger MCU assessment: 

• Demolishing and rebuilding a house; 

• House extensions including increased height, pools etc;  

• Enclosing a unit balcony; and 

Extensions to commercial and industrial premises for replacement equipment or 

amenities. 



While the Planning Regulation 2017 prohibits schemes from making some residential 

work MCU assessable, the State Government has turned a blind eye to local governments 

placing MCU triggers in overlays. 

There are two arguments used by practitioners to justify MCU applications: 

1. A larger building increases the scale of the use - this is not correct unless the use 

of the premises also changes; and  

2. Because an overlay applies there is a material impact - this is inconsistent with 

the Explanatory Notes as it is BW and not MCU which is impacting the overlay. 

Why did this happen? 

Early Integrated Planning Act planning schemes included extensive assessment triggers 

for both MCU and BW. This made sense as construction of a new building always includes 

BW and may include an MCU.  In addition code provisions relating to building form, 

aesthetics, overlooking, privacy and the like are firstly BW matters. 

Consequently there was never any doubt as to whether BW was assessable under the 

planning scheme if there was no MCU. 

However it appeared that practitioners did not fully understand the respective meaning 

of MCU and BW. To clarify these meanings, guidelines advise planning schemes should 

apply BW triggers by exception. Current advice in Drafting a planning scheme – Guidance 

for local governments (Queensland Government, March 2022) states: 

… a planning scheme is not to include provisions about building work unless 

permitted and justified. 

These changes received support from industry bodies as they also thought it would 

provide greater clarity and certainty for practitioners. 

What Happens in Other States? 



Legislation in New South Wales and Victoria defines development as both the use of land 

and the construction of a building. All development is assessable unless listed 

otherwise, with complying codes used to streamline common forms of development 

such as housing. 

Queensland planning schemes prescribe what is assessable and as a result, poorly 

drafted planning schemes will contain gaps and cause uncertainty. Not including triggers 

for BW exacerbates this. 

Where to from here? 

The State Government should review its advice about how BW is addressed in planning 

schemes or review the definitions of MCU to bring it into line with current practice.  

 




